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Research on a New Taiwanese Civil
Defamation Law from the
Perspective of American
Constitutional Defamation Law

Li-Hui Lu™"

Abstract

When the protection of an individual’s reputation conflicts with the
right of freedom of speech, two important legal issues of civil defamation
law arise: (1) Is it possible to apply the American actual malice rule to
Taiwanese civil defamation law? and (2)When the Justices of the
Constitutional Court consider freedom of speech issues in the criminal
defamation law in the Interpretation of No. 509, have they made any
changes in the civil defamation law? In order to answer these questions, I
first review American defamation law as a whole. This review includes
the development and the application of the American rule of actual malice.
I comment on the advantages and disadvantages of the American law on
defamation. Second, I compare the differences between the actual malice
rule and the Interpretation of No. 509 and apply three guidelines: (1) To
protect false speech is the entry to the protection of freedom of speech; (2)
Speakers are liable under the civil defamation law only if the speaker knew

** Assistant Professor of Law, National Kaohsiung University College of Law; S.J.D., Indiana
University Maurer School of Law-Bloomington.
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or should have known the speech was false; and (3) The public factors (i.c.,
speech involving a public concern or where the person spoken about is a
public figure) are the crucial factors to analyze under a freedom of speech
claim. Finally, based on the above discussions, I reorganize the legal
system for Taiwanese civil constitutional defamation law and hope to

develop a new Taiwanese civil defamation law.
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New York Times, 376 U.S. at 270. The Court states that “Thus we consider this case against
the background of a profound national commitment to the principle that debate on public
issues should be uninhibited, robust, and wide-open, and that it may well include vehement,
caustic, and sometimes unpleasantly sharp attacks on government and public officials.” Id.
See also Peter N. Amponsah, Libel Law, Political Criticism, and Defamation of Public
Figures 135, New York: LFB Scholarly Publishing LLC. (2004).
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"7 Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971).

403 U.S. 29 (1971).

R E{ l%ﬁ,’ R fi’“,ﬂ;u[ F’\LF, EL Y HFE o The Court states: “It is clear that there
has emerged from our cases decided since New York Times the concept that the First
Amendment's impact upon state libel laws derives not so much from whether the plaintiff is
a ‘public official,” ‘public figure,” or ‘private individual,” as it derives from the question
whether the allegedly defamatory publication concerns a matter of public or general
interest.” d. at 44.

» Gertz v. Robert Welch, Inc. 418 U.S. 323 (1974).
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22 |d. at 344. The Court states: “Public officials and public figures usually enjoy significantly
greater access to the channels of effective communication and hence have a more realistic
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» Gertz, 418 U.S. at 347. The Court affirms: “We hold that, so long as they do not impose
liability without fault, the States may define for themselves the appropriate standard of
liability for a publisher or broadcaster of defamatory falsehood injurious to a private
individual.” Id. See also Mark D. Walton, The Public Figure Doctrine: A Reexamination of
Gertz v. Robert Welch, Inc. in Light of Lower Federal Court Public Figure Formulation, 16
N.ILL. U. L. REV. 141, 171-72 (1995).

* Edward J. Kionka, Torts 446-47, Minnesota: West Publishing Co. (2005). See also Arlen

W. Langvardt, Media Defendants, Public Concerns, and Public Plaintiffs: Toward

Fashioning Order from Confusion in Defamation Law, 49 U. PITT. L. REV. 91, 98 (1987).
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IR

Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985).

Cynthia L. Estlund, Speech on Matter of Public Concern: The Perils of an Emerging First

Amendment Category , 59 GEO. WASH. L. REV. 1, 8-12 (1990).
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3% Don Lewis, Dun and Bradstreet, Inc. v. Greenmoss Builders, Inc., Philadelphia Newspapers,
Inc. v. Hepps, and Speech on Matters of Public Concern: New Directions in First
Amendment Defamation Law, 20 IND. L. REV. 767, 768 (1987).

472 U.S. 749 (1985).

Id. at 758-59.

Id. at 761. The Court asserts: “In light of the reduced constitutional value of speech

3

3

b

3

b

involving no matters of public concern, we hold that the state interest [in preserving private
reputation] adequately supports awards of presumed and punitive damages-even absent a
showing of ‘actual malice.” ” Id. §54F= > %FFEZREN S HFE D B4/ f’,g@?lﬁﬁ > - g
RGP B SUE TR EJHFI’FEFW*T%"J&/ %ﬂ?ﬁjfﬂﬁﬁlér o ISP
> Gertz HHIFIEIT— 425~ U SHOW LY [ SRR PP
(R ST TR R R - Gertz, 418 U.S. at 349-50.
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, (1986).

475 U.S. 767, (1986).
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3 Id. at 776. The Court states: “ We believe that the common law's rule on falsity -that the
defendant must bear the burden of proving truth-must similarly fall here to a constitutional
requirement that the plaintiff bear the burden of showing falsity, as well as fault, before

recovering damages.” Id.
3

3

Hepps, 475 U.S. at 775. The Court states: “One can discern in these decisions two forces
that may reshape the common-law landscape to conform to the First Amendment. The first
is whether the plaintiff is a public official or figure, or is instead a private figure. The second
is whether the speech at issue is of public concern.” Id.
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# Arlen W. Langvardt, supra note 26, at 123-40. Media Defendants, Public Concerns, and
Public Plaintiffs: Toward Fashioning Order from Confusion in Defamation Law, 49 U. PITT.
L.REV. 91, 123-40 (1987).
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of every human being-a concept at the root of any decent system of ordered liberty. The

protection of private personality, like the protection of life itself, is left primarily to the

individual States under the Ninth and Tenth Amendments. But this does not mean that the
right is entitled to any less recognition by this Court as a basic of our constitutional
system.” Gertz, 418 U.S. at 341.
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