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ISR R M SR R e e
[;M@wk S JHEAE R DR U o A iﬂw 2007
N Massachusetts et al. v. Environmental Protection Agency — i;ii’LUH{’?"%i
5%??"[‘[ (Massachusetts ) 7[R 2 SREE (=0 20F ) 4 B9 RS p o
Py 7 PR R i) * s [“P e JFI BPA £ 141 3575
e S B 0 B Fga Kosp

7 Richard B. Alley et. al., A Report of Working Group I of the Intergovernmental Panel on Climate
Change: Summary for Policymakers 10 (2006) available at http://www.ipcc.ch/pdf/assessment-
report/ard/wgl/ard-wgl-spm.pdf. (last visited 11/22/2011).

¥ 549 U.S. 497 (2007).
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(Public Nuisance ) EGf & 1 I%F > Y[1 Comer v. Murphy Oil USA Inc.
Connecticut et. al. v. Am. Electric Power Co. Inc.» California v. General
Motors S FRIS! B - B CEIHI% 14 + ¥ BE 1 [T TRt & 1
AR T - ESEA R SO S et
BT OF %%@ P54 Soparaton) » €] Fr # ¥V g
(Nonjusticiable Political question) £Lfl1 > E{[Fllé?:mo R s R
B 937 HIV L O 5 f?‘%\"’\’ﬂjﬂﬁa R e
YiFVEES - mf,dirf%l SRS LR S TR H B B
7&"15?"5{;]; Y 18 e g;kq{;&ﬁtﬂﬁ o BT @Eﬁfuiwr 15
TR ,ﬂjﬁ;rr{]ufxz [ligrace S LI F§JF‘ %:‘Fg—ﬁ ik
jF Fﬁﬂﬁ _{‘;“ﬂ—~, 'Eg%ﬁj:wiﬂ LS IFLF *I/#jll?ﬂ F’"*'jﬂhﬁgﬁﬁ e
’Flflﬁ%ﬁ*[j *é’(@ﬁgjﬁ}l (actual injury) ~ W%JE,%[,«,\ (causation ) %’I% V F) 3
<redressabmty> VAR BRI R %
E TJF‘[’Q@WE WEF T \f ., (Public nulsance) E%PFTE:F‘/FZ,I #—;:T
f E}‘?[Jﬁ /I #& (Interference with a public right) ~ = ?E'ﬁL_F\, T
( Substantiality ) =~ @\’f@_?‘, @@ﬁi’@@ (Unreasonableness ) < H17f1E%

RS -

® James Salzman & David Hunter, Negligence in the Air: The Duty of Care in the Climate Change
Litigation, 155 U of PA. L. REV. 101, 113-115 (2007).
' Id at 113.

1

Gil Ketelas, Second Circuit reversal in Connecticut v. American Electric Power enables
significant climate change litigation to proceed, at http://www.globalclimatelaw.com/2009/09/
articles/climate-change-litigation/second-circuit-reversal-in-connecticut-v-american-electric-po
wer-enables-significant-climate-change-litigation-to-proceed/  (last  visited ~ 09/30/2010);
Hurricane Katrina case reinstated (Cormer v. Murphy Oil), at http://www.climatelaw.org/cases/
country/us/comer/reinstated (last visited 09/30/2010).

2 Gil Ketelas, /d. E‘%E? Public Nuisance [/ 3£ » ]l Restatement (Second) of Torts § 821B(1)
[“an unreasonable interference with a right common to the general public”]. }JEE#* Public
Nuisance ./ Tﬁﬁ‘/f&l if > ' 2 ). Restatement (Second) of Torts § 821B(2) ; “*% State of Rhode
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?E?FFV fj’?}ﬁﬁ“ﬁ*%‘ TR o B R I'Jé\'?ﬂ'l_’%v['l'ﬁﬁ%’af‘f ’

f' [i ﬁ?w%iﬁﬁﬁ = f P ﬁﬁ?ﬁ%?j\ﬁlﬁﬂ Claim-made basis)ﬁ?g]iﬁ'féﬁéf RRE

(Occurrence Basis ) V513 ? <~ Yo ik 4+ <5 Y FF JE 7 5 [
TS UL PURTIER T 2 P54 (U~ 0 S Pt £ I
ferg VS .

THBFIRRE » < 9T $IDRBHR AT b SRR ¢
&yéabﬂ I S PSR SRR R R
%F@%iwa SIS T BT SEEHR R

i%ﬂvﬁ?ﬁmm B PR R SR 2
ij‘iﬁ A1 IR - A © R
BRI b S W B (S

Island v. Lead Indus. Ass’n, Inc., 951 A.2d 428, 446-447 (R.1. 2008) [distilling three elements
essential to establishing public nuisance 1) an unreasonable interference; 2) with a right common
to the general public; 3) by a person or people with control over the instrumentality alleged to
have created the nuisance; 4) that caused the public nuisance.].
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Rl ?Bﬂaﬁﬁ?* » IRET ) e =000 B e e e iﬁiﬂr'ﬁ%ﬁi‘:t"fu
G = N | Sﬁn?ﬂ& ﬂ‘?wﬁjﬁé& BT S e
T EH e I/§J¢Ir&ﬁ”r‘|]a%iF{l’ EJ?FF,JEI MiZg o

A~ BN RESE BN E B AN
— ~ Massachusetts et. al. v. E. P. A"
(=) g

FRER I EES N > P (California) ~ # - (Washington, D.C.)
sl rgqu 5 A PO YR ST (Boston ) ~ IR
(Oakland )~ ] *' )i ] ( Chicago )= (5 .1 U I (STEF - Petitioner)
@%ﬁ?_j‘fﬁﬁ (IFBEAHS BRI W) (Environmental Protection Agency,
EPA) | {45 iE19% (Clean Air Act) Sk % 0B I/FBE’VE{FIT—&;Q;@(&
IR BT T (TR (S o b T A R
T 202 T RS IR (R ST 1
(R FPRSRELD AIRrRbg 7 2 me S 2 AR BT FJ i
FVE‘TF‘?J b= V= Ve B 2R PN T S [ RE L BRiAg

Ee i Fﬁﬁ‘y HIET135 ﬁlf[&fj[:}?’:@‘ﬁ’* %‘L’ﬂ—rﬂ“ﬁ F{‘/"@jﬂ”&ﬁ*ﬁ};&%gﬁ I — ’ﬁ
i TR AP AT [ 2 R -

13549 U.S. 497 (2007)

4 42 US.C. §§ 7401~7671q (2007).
15549 U.S. 497 (2007).

' 42 US.C. §§ 7401~7521(a)(1) (2007) [The Administrator shall by regulation prescribe (and
from time to time revise) in accordance with the provisions of this section, standards applicable
to the emission of any air pollutant from any class or classes of new motor vehicles or new
motor vehicle engines, which in his judgment cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public health or welfare. Such standards shall be
applicable to such vehicles and engines for their useful life, whether such vehicles and engines
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1. EPA F0 28 S0 1A ™ SR S0 BIPHIV D A

—rv

Rl R 0 B A R P T RS R

o ? I [,?J%P\,] 'ﬁiﬂfrﬁﬂ@ﬁ*J TR GEIIE 1 T S5 EYEL | (air pollutant )
DB A R PRIV B B ]
Tl EPA tﬁm FRPPICY HL SRR L P R sl
{uﬁkn EPA L6 S0 PRI F0S YA AL Ry e e 2 S
57 202(a) gﬁ » EPA | [IE 2 et [ ﬁlﬂ#ﬁiﬁ)“xw AL Ik

are designed as complete systems or incorporate devices to prevent or control such pollution].
17549 U.S. 497 (2007).
'8 Jd. at 506[“The term “air pollutant” means any air pollution agent or combination of such agents,
including any physical, chemical, biological, radioactive (including source material, special
nuclear material, and byproduct material) substance or matter which is emitted into or otherwise
enters the ambient air. Such term includes any precursors to the formation of any air pollutant, to
the extent the Administrator has identified such precursor or precursors for the particular
purpose for which the term “air pollutant” is used.” 42 U.S.C. § 7602(g) (2007)]. Also see Id at

529.
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N TEJ (mjury in-fact) °' TEJ%P Eepias o T *’?E‘ (particularized & concrete )
ﬁ‘/ H L#E'F’i— J (actual & 1rnm1nent) (2) T@‘LFI = eV }FH‘ FE [ﬂ%\'
FTJ[ *(causal relationship ); (3) 4% F%J‘[H:}g tH tﬂﬂ ]}'EH“ H f?ﬁﬁ( favorable
decision will redress the injury ) ** < EPA = 3=l g‘t %LJ’?E‘FHJ"W’ I TEJ:? E’T?ﬁ
ﬁxﬁl{ﬁ" FLW[:;;{ = xim tHFJ EHy A ﬁ[’]& (standing ) F%E*J%@;;. ﬁﬁ %
B B @H%Kﬁiﬁ%w?ﬁﬁﬂ%ﬁVﬁWWW?§Wﬁ%

@75 90 (actual) [ij3f* (imminent) * > EZRIgp

Ho o SRR Y R = SR VR R R
S R EAR (ecosystem ) BF % Y ,"\Tf [fﬂrgg s lF“fAL (G [ =5
UGy AT B SUEES ) B S S SN L S RN N S P ST s
T B o MR S AR B r?ﬁﬁu - SFE/%“W’HF’%?
I%ﬁ%ﬁﬁ%gyﬂjﬁ” o B A VT e pmg@ i N SRy o 'ﬁP
MNEFoHio 3 ¥ B B9RE R bt S By A B (SR - R
P e S R i s B R R L R
TR » el IR 4 299 (landowner) #49i% » = 9= 5

"% Id. at 529-530.

2 Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992) [“...a litigant must demonstrate
that it has suffered a concrete and particularized injury that is either actual or imminent, that the
injury is fairly traceable to the defendant, and that it is likely that a favorable decision will
redress that injury.”]

21 549 U.S. 517 (2007).

2 Id. at 521.

» Id. at 521-522.

* Id. at 522.
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EIRI EF'%?E'FHJJV’:’}%?@%@%HFTI@ L o SR R A R R
FoIgTE! I @Ehoh A IRk JRIFFEE EPA PRk ,u[tﬂgftr,F E (eI
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ArE JI’*?wwitrgV NI R R N T e F‘fffo =P = AN A
Ej% RELENENAE “'?FH' %leﬂ—j}fﬁ@iﬁﬁ'ﬁ"m’][ ILEH’
( catastrophic harm ) /& ﬁan K EEE N F[[P544@7i31 o [ ffiniE [‘?‘fﬁ
& F% ~ V%T‘ Sfﬂ*?“ﬁﬂaﬂﬂ?‘*'%@ IIERE S ?if%gu EPA fEimet

-1

3 Id. at 523.

% Id.

7 Id.

2 Id. at 525.

» Id.

3 Id. at 525-526.
' Id at 527.
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i 5 TJ/F% ’ 3%‘?1‘5’% (U EL [y sfsye Qﬂiﬁﬁfj@ DTS o E ok Ak R
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( generalized grievance ) F'IJBE':EE“*E}'H/EF WL 7[37 NI agvinis
o pE TEH“ PRk v THCE e AR IR =

4; k- J[I?‘[’ t“—‘-LJM
=~ ~ California v. General Motors®>

2006 F 9 k| g Lockyer E?j%{”']‘ﬁ?ﬁéﬂi%ﬂﬁﬂﬁé (U.s.
District Court of Northern District of California ) 3] " [ ::HEI I ( General Motors
Co. )~ &P 15H1 (Toyota Motor N. America, Inc.) ~ #ﬁ? g1 (Ford Motor
Co. ) tFn= ﬁ I (Honda N. America, Inc. )~ _p‘J e ZH NS ;I I ( Chrysler Motors
Co. ) M[I#1H  (Nissan N. America, Inc.) 3= S+ "7 HEIIQJIFL S
SRS IS oh RS e A ﬁ:\‘j‘ ﬁyg, U SR 1
RER R E] E‘F%}{J{ (compliant ) 1> YAk = 92 0 (=) B SFEHE-I1EH
st B R STIINGUE SR Ee %1WEkEHQ’IW5&§Wﬁﬁ

BFV D FRPHEEENE - [ fiﬂ\ﬂ*’f’ﬁ‘ﬁf"j FBEF T
BREHVRIEN D F 153 2 o E s PNAFOT Y S A Sl &
2 Id.

33 Jonathan H. Adler, Warming Up to Climate Change Litigation , 93 VA. L. REV. 61, 65 (2007).

* Id. at 64.

¥ California, 2007 WL 2726871 (N.D. Cal. 2007).

% Case No. 3:06 CV 05755 , available at http:/ag.ca.gov/globalwarming/pdf/California
GeneralMotors Complaint 2006Sep20.pdf. (last visited 09/20/2006).
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RiEa== Sl v IS e R Eo e R v S R RUS [g
AR A D RS RE ﬁ’l_q' LOEEGE RS 4 T [P s = ﬁ’@%?ﬁ
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4Py E R R R Jp}[lh 1% (heatstroke ) ~ ﬂfl 1
7 (heat-related injury) ~ - (dehydratlon) s P SRR
(respiratory problems) V=% o 5770 » 4 ’%ﬁz’f R U e RS
S gc’iuﬁ@}é[zifv’ SUEFIIAN D 2 S F R S E E%fj ’I/T 4‘,%3 %+ (unreasonable
1nterference) L% FF Ve i?ﬁuﬁ s N J"TZ'F:FJEI VpyEmEt . By
R ﬂ[ﬂ@ﬂl}igﬁ'@y LRI 2 5086 17 2 SR (=0 2 P 98
Sl |/”F Nlﬁgyﬁj:f 42 :EW BCE o R [/';nl'%@,%lr%?‘[ ]‘E{"jlj"@’ﬁ
@LFE&FHJJVF'JE"%? A R i
B EE IR BTJ S ?ﬁjbﬁlmﬂiﬁa‘ﬁ'm [/’?’7‘3 F{ !
SV RS U, I 2

7 Complaint for Damages and Declaratory Judgment at 1, California, 2007 WL 2726871 (N.D. Cal.
2007).

* Id. at 9-10.

¥ Id. at 11-12.

4 Id at12.

M d.

2 Id.

4 Morgan McCue Sport, An Inconvenient Suit: California v. General Motors Corporation and A
Look at Whether Global Warming Constitutes An Actionable Public Nuisance or A
Nonjusticiable Political Question, 38 CUMB. L. REV. 583, 611. (2008).

56



SRR e B T A 1R TR A I B T T RE M B VB o B — DASE B R B Ryl 17

EE EEINED l'%?gu%ﬂp HE lg;@m £ *l/é?ﬁﬂ;%qggg %Effﬁ‘f"ﬁ[ e R
FER IR B TR D R B B EEI ( nonjusticiable political
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£ E‘ﬁ?ﬂiﬁﬁ ii[iﬁ‘aﬁﬂ'r””"rgj [ EY B R AR FF'F ﬂ’ﬂ‘j”ﬁj
IR B iﬁﬁﬁz "ﬁfl F R S IR RS S U TR
- (lack of initial policy determination) %F[E R R > R
- (ERR R ARYE - filT iﬁg‘ﬁr&t VRS RE S RS f*ﬁﬁﬁﬂﬁﬂ
SRRV « kR B%Fﬁi;uf%@g VB B
ﬁf&@f““‘m A I - HEH ljjﬁ‘r{]‘ﬁz[ [t AR ] > [ v ik ]WE il

DV 2 A R 2L

= WL I I AR SR P P TR R
o {Fqu?f"fﬂ BTk R (U.S. Court of Appeals for the 9th Clrcult) HE -
T SRR 2009 £ 6 ]l R

= ~ Connecticut et. al. v. Am. Electric Power Co. Inc.”’
=) EJ&E_{’FTFJ

THE FiL (A1 '*F% M) Rk (Connecticut ) ~ #74| ( State of

* Id. at 612.

4 Jay M. Zitter, Liability of Cooperation for Climate Change and Weather Conditions, 46
A.L.R.6th 345, 352 (2009).

% 1d

“7Office of Attorney General-Public Nuisance Litigation, at http://ag.ca.gov/globalwarming/
litigation.php (last visited 10/08/2010).

8 Joanne Lichtman, California v. General Motors: State Moves to Voluntarily Dismiss Climate
Change Lawsuit against Major Automakers, at http://www.globalclimatelaw.com/2009/06/
articles/climate-change-litigation/california-v-general-motors-state-moves-to-voluntarily-dismiss
-climate-change-lawsuit-against-major-automakers/ (last visited 10/05/2010).

49582 F. 3d. 309 (2009).
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3 Id. at 317-318.

» Id. at 318.
¢ Connecticut v. Am. Elec. Power Co., 406 F.Supp.2d at 270.

7 Id. at 273-274.

% Id. at 274.

% Jay M. Zitter, supra note 45, at 351.
€ 582 F. 3d. 314 (2009).
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1 368 U.S. 186 (1962).

82 Id. at 321 [quoting Baker 369 U.S. at 210 (“Prominent on the surface of any case held to involve
a political question is found [ (1) ] a textually demonstrable constitutional commitment of the
issue to a coordinate political department; or [ (2) ] a lack of judicially discoverable and
manageable standards for resolving it; or [ (3) ] the impossibility of deciding without an initial
policy determination of a kind clearly for nonjudicial discretion; or [ (4) ] the impossibility of a
court's undertaking independent resolution without expressing lack of the respect due coordinate
branches of government; or [ (5) ] an unusual need for unquestioning adherence to a political
decision already made; or [ (6) ] the potentiality of embarrassment from multifarious
pronouncements by various departments on one question.”)]

9 Legal Information Institute, Commerce Clause (“The Commerce Clause refers to Article 1,

Section 8, Clause 3 of the U.S. Constitution, which gives Congress the power to regulate

commerce with foreign nations, and among the several states, and with the Indian tribes.”), at

http://topics.law.cornell.edu/wex/commerce_clause (last visited 10/09/2010).

¢ 582 F. 3d. 324 (2009).
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6 Steven H. Gifis ed., BARRON’S LAW DICTIONARY 360 (4th ed. 1996)[“the role of the state
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. FSJ/; i[{(ijé?ﬁl;ﬁ'@j E}%jj/‘:‘#‘ Bz ARk JEat [I N fi %‘3 # (unreasonable
interference ) ./ 2{[#rELIERL 1 (1) JF&FLI i~ %ii_ WS H R R =

8 Id. at 347.

8 Id. at 346.

¥ Id. at 347.

¥ Id. at 348.

% Id. at 349.

87 363 F.Supp. 110 (D.Vt.1973), aff'd 487 F.2d 1393 (2d Cir.1973), cert. denied, 417 U.S. 976, 94

S.Ct. 3182, 41 L.Ed.2d 1146 (1974).
8 582 F. 3d. 351 (2009).
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% Id. at 352 [quoting Restatement (Second) of Torts, § 821 B(2) (“Circumstances that may sustain
a holding that an interference with a public right is unreasonable include the following: (a)
Whether the conduct involves a significant interference with the public health, the public safety,
the public peace, the public comfort or the public convenience, or (b) whether the conduct is
proscribed by a statute, ordinance or administrative regulation, or (c) whether the conduct is of a
continuing nature or has produced a permanent and long-lasting effect, and, as the actor knows
or has reason to know, has a significant effect upon the public right.”)].

% 582 F. 3d. 362 (2009).

1 585 F. 3d 855 (2009).

% Id. at 859.
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* Id. at 863.

1% Id. at 864.

% The leading test for proximate cause focuses on whether the defendant should have reasonably
foreseen, as a risk of her conduct, the general consequences or type of harm suffered by the
plaintiff. In essence, the foreseeable harm test requires (1) a reasonably foreseeable result or
type of harm, and (2) no superseding intervening force. The extent and the precise manner in
which the harm occurs need not be foreseeable. For details, see e.g. Overseas Tankship (U.K.),
Ltd. v. Morts Dock & Engineering Co., Ltd.,[1961] A.C. 388.

192585 F. 3d 864 (2009).

"% Id. at 865-866.

"% Id. at 869.
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" William Lucy, Philosophy of Private Law 315-317 (2007).

12 Matthew D. Adler, Commentary: Corrective Justice And Liability For Global Warming, 155 U.
PA. L. REV. 1859 (2007).
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